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Parameters of discussions at a two hour meeting in Rockhampton on 15 November 2005 between delegates of the East End Mine Action Group Inc and senior personnel within the Department of Natural Resources and Mines.  

Present for DNR&M: Joe Pappalardo, Regional Area Manager of DNR&M; Paul O’Sullivan, District Mining Registrar; Jim Grundy, Manager of Mining Section of DNR & M Rockhampton; Kevin Marler, Manager Water Management & Use Rockhampton; Ed Dohonue Regional Manager of Water Services Central West Region; Tim Jones Senior Hydrologist Rockhampton.

EEMAG: Peter Brady, Theresa Derrington and Alec Lucke.

Purpose of Meeting

The meeting was convened at short notice and arose from the previous day’s discussions between Alec Lucke and Joe Pappalardo. The purpose of the meeting was to familiarise DNR&M with the range of community concerns within the Cement Australia project area and Cement Australia’s new mining lease application.                 

DNR&M & EPA Regulatory Roles & Responsibilities, False Benchmarking, Key Community Concerns Precluded from Objections

Initial discussions focused upon the respective regulatory roles of the DNR&M and EPA. EEMAG expressed the view that the current Environmental Authority and EMOS for the Cement Australia East End Mine are falsely benchmarked with environmental impacts contained within the boundaries of the East End Mine. It was alleged that the Environmental Authority and EMOS do not reflect the actual circumstances of the company’s and EPA’s consultant’s own published reports that acknowledge a mine pit zone of influence of 33 sq kilometres outside the mining lease while a similar sized zone at Bracewell (while generally acknowledged as chronically depleted) remains contested as to cause. EEMAG argued that under Queensland Government policy DNR&M has responsibility for promotion, control and facilitation of mining and Water Reform; and EPA for environmental regulation of mining. The regulatory documents issued by EPA are virtually silent with EPA having no effective recognition or control of environmental impacts outside of the mining lease area. It was alleged that EPA may be in breach of their environmental charter and legislative responsibility. The new mining lease application by Cement Australia highlights the difficulties facing the community as EPA have amended the Draft Environmental Authority in such a way as to preclude objections about the existing or Draft Environmental Authority.  
DNR& M and EPA Responsibilities Clarified, Landholder Entitlements to Alternative Water Supply, DNR& M can assist Landholders who have Valid Claims – DNR& M Claim to be Unaware of Widespread Community Discontent.

DNR&M in rejecting any responsibility for EPA’s role stated DNR&M’s responsibility under the MRA and the Special Conditions attached to the leases give DNR&M control of economic impacts within the 33 sq kilometre zone. DNR&M are at pains to distinguish between economic and environmental impacts. Under the Special Conditions DNR&M believe that the extent of the landholders’ entitlement relate to provision of an alternative water supply where it can be determined that a landholder has a valid claim against the company. If the company does not co-operate DNR&M can provide and enforce a favourable landholder assessment. They contend they have no knowledge of widespread discontent and feel that their performance as a Regulating Agencies is satisfactory.
Crown Law – Injurious Affection – Dewatering Impacts, Devaluation of Property – Compensation Claims

EEMAG circulated a copy of Crown Law advice originally obtained by the  Department of Mines and Energy on 22 July 1996. Despite being one of their own documents, none of the personnel curiously professed any knowledge of the document which categorically states that the drafting of original Special Conditions gave the broadest Crown Law interpretation and that to “affect injuriously” includes compensation for devaluation of property. A Land Court challenge against DNR’s 1999 increase of unimproved valuations resulted in a February 2002 judgement in favour of the landholders. In its judgement the Land Court accepted and quantifiably ruled that the dewatering impacts and unfavourable public perceptions devalued the land. As a consequence of this judgement DNR&M used sales to produce a map that blighted an area of approximately 170 sq kilometres. Despite a judicial finding, DNR&M (who say they have economic responsibility for impacts attributable to the operation of the mine) have to date ignored this most vital aspect of landholders’ entitlements. Although there has been some improvement in local values since the stress sales that started from 2001 (a number did not reach the asset value and a negative value was attributed to the land) real estate agents confirm that local values lag well behind other areas. EEMAG maintains that the blighted community has a compensation claim under injurious affection and that the DNR&M have abrogated their responsibilities and been negligent in their evasion of the matter.

DNR& M’s Offer to Write to Landholders giving Landholders an avenue to State their Grievances
DNR&M felt they should respond to local issues in a more pro-active way and that it would be helpful to embark on something of a public relations exercise that would better appraise the community of their entitlements. It was felt that DNR&M should write to the community within the affected zone, “in about a three week time frame” offering reassurances and encouraging landholders to state their grievances, thus endeavouring to re-establish an improved rapport.

Instances of Landholders Attempts and Subsequent Unfairness When Seeking Alternative Water Supplies

Long discussions were held in relation to the effectiveness or otherwise of the DNR&M’s administration of the Special Conditions, including assessments of a landholder’s entitlement to an alternative water supply. Frustration was expressed about the failure of the process as evidenced (after 28 years of the Special Conditions) by a landowner now seeking a determination from the CEO as to what constitutes “an alternative water supply” so as to try and break the deadlock between himself and the company about whose responsibility it was to provide the infrastructure and to commission the bore. The fundamental unfairness of the company providing or being required to provide only one (1) alternative water supply when more than one supply is lost, was raised. That the Company do not properly honour the conditions and routinely quibble about infrastructure and ask landholders to contribute. (Some landholders have burnt out pumps due to sedimentation and water failure.) There was little or no history of DNR&M exerting influence or intervening as a mediator in instances that commonly drag on for years. Aspects of DNR&M assessments to date have routinely not met with landholder approval even when the outcome was in the landholder’s favour. The process has now degenerated to such a stage that landholders feel that the onus of proof rests upon them and that they have to finance and submit their own hydrological findings in support of their application. (See last two applications, Lucke & Shaw. The current application by Treloar is supported by EEMAG initiated hydrology reports). In Grother’s case the DNR&M accepted their application but never delivered an assessment. When Grother’s drilled two bores and found water in the second which they equipped, Grother’s were never reimbursed for their outlays. Because there is such an abundance of data, the assessor only has to accept the presented material but cannot be forced to properly consider it in his judgement. Once the judgement is signed by the Chief Executive Officer there is no legal or administrative avenue of appeal. A merits review and appeal process is being sought as there is widespread dissatisfaction and cynicism with regard to the quality of the evaluations that have been conducted. 
Present Government Policy of Communicating with Individuals Presents Difficulties for Landholders.

EEMAG provided an example of a common problem within our community, i.e. many landholders feel unequipped to make their own representations and have often felt powerless in unproductive dealings when fobbed off to consultants working for the company. Despite the stated government policy of dealing directly with individual landholders this largely unfulfilled policy compounds the problem – historically the Regulators have not effectively communicated, or adequately dealt with individual landholders concerns. Landholders would welcome a genuine commitment from DNR&M that the Department can assist landholders acquiring an alternative water supply  – EEMAG and its very broad mine effected landholder support base suspect the rationale behind adoption of the policy to deal with individuals is based upon divide and conquer tactics. The outcome is that the community is disillusioned and dismissive of the Regulating Agencies.

DNR&M Policies, DNR&M not Familiar with Community Concerns, or extent of landholder Difficulties in trying to deal with Cement Australia. 

DNR&M defended their policies and said they were not familiar with the range of community concerns. That it is their policy to deal with individuals but that individuals were not contacting them and expressing concerns. It was not clarified as to what constitutes an alternative water supply or how individuals could progress stalled negotiations after an infrastructure dispute arises. Some discussion ensued about the finality or otherwise of the CEO’s decision but it was finally concluded (correctly) that the decision is binding. 
Cement Australia’s New Mining Lease Application; Catalyst to Resolve 10 Year Old Dispute
EEMAG revisited the Cement Australia’s new mining lease application. They explained that unlike other cases where parties presenting objections before the Land & Resources Tribunal often failed because of the lack of documentary evidence it was felt that EEMAG (who has standing) could present very adverse and well documented evidence that might embarrass everyone. It was felt that under MRA Section 269 the standing of the company and other related clauses could prove very problematical. These potential courses of action could further widen the dispute without delivering the outcomes that EEMAG seeks. EEMAG stated they are not opposed to the continued operation or expansion of the mine provided that the current dispute is resolved on an equitable basis with meaningful co-existence into the future. It was disclosed that discussions had been held with a barrister who considered that an injunction restraining the activation of an amended draft environmental authority (while the current environmental authority remains unaccountably silent on widespread environmental impacts outside of the lease and where EPA has no active role) was feasible and may succeed. However EEMAG s felt disinclined to go to such extraordinary lengths to address bad legislation and alleged administrative neglect and their preferred option was to attempt to arrive at a political or administrative solution in advance of the closing of objections and hearing within the LRT. To achieve this requires a quantum leap forward and sadly, to date there was little or no evidence of such demonstrated agility.
DNR&M Undertakings and EEMAG’s Expectations
While recognising EEMAG’s frustrations DNR&M could only provide undertakings to look at the issues without necessarily offering solutions. DNR&M saw their role as ensuring sustainable mining took place, while a second opinion suggested that DNR&M were committed to responsible mining. There was an obvious, huge gap in the expectations of the parties in terms of what might be achievable. DNR&M welcomed the fact that EEMAG were airing their grievances with Cement Australia (who EEMAG allege are poorly informed and breathtakingly oblivious to the problems, which is probably a reflection upon the fact that EEMAG and mine affected landholders are excluded from Cement Australia’s Community Liaison Committee.) DNR&M suggested they will also seek an audience with the company.

Dumping of Waste in Mine Pit Void

The question was asked why can Cement Australia not begin to refill the mine pit void with waste rather than seeking additional areas to dump spoil on?

This was said to be a matter for the EPA, probably under the Mine Plan of Operation.
Landholder’s Entitlements

The question was put as to whether landholder entitlements attach to the landholder or the land itself and whether new residents had the same entitlements as residents who have been present for the full term of mining?

No clear interpretation was provided.
Two New Hydrology Studies Released – Bracewell Aquifer Seriously Leaking with Limestone Losses Principally Head Driven and not Climatic Related – Bracewell Consumption Cannot Feasibly Account for Losses or Chronic Depletion.

EEMAG hand delivered two new hydrology studies to Paul O’Sullivan. It was explained the EEMAG study deals with new data generated by monitoring of recent irrigation impacts at Bracewell. The other was an analysis of some of this data by Dr Peter James who by means of graphs showed in his analysis of B35 at Lucke’s in Bracewell that the Bracewell limestone aquifer is seriously leaking and that the losses are head driven and not climatic. That B35 is well connected and representative of the Bracewell limestone aquifer is proven by the recent irrigation impacts. In the Kalf, DNR&M and John Waterhouse findings all subscribe to the view that the alluvium constriction between Bracewell and East End has negligible flow while they consider the Bracewell limestone hydraulically isolated. All state the view that the only way water can escape from Bracewell is via stream surface flow measured at Weir 2. For quite some time this stream surface flow has eased to a token amount. The new data is able to demonstrate that consumption in Bracewell cannot feasibly account for the regular on-going depletion or the volumes removed from storage. EEMAG asked for an evaluation of the 2005 studies and a complete reappraisal of the mine’s wider impacts. (Any reappraisal would be incomplete without consideration of the Ground Water Resources segment of the 2003 Mt Larcom CRP Report which contains the Dingle Smith Report that includes a brief overview of the results of sophisticated streamflow modelling at the Australian National University within the Spate Report that is fully disclosed in a separate volume.)    
DNR&M undertook to have the various reports appraised from an honest perspective. 
EEMAG Requests Access to DNR&M Hydrologist for Inspections and Technical Discussions
EEMAG requested access to Tim Jones.

It was asked, what was meant by access?
Reasons for Access Explained.

EEMAG explained it wanted the opportunity for the written evidence to be supported by inspections and oral discussions. It was pointed out that the landscape has changed entirely. That underground gradients often now flow backwards, perennial creeks are at best seasonal, springs no longer function and history is in danger of being rewritten without due considerations of these and other pertinent points.

It was understood to have been agreed that reasonable access to Tim Jones should be facilitated for the designated purpose.

How False benchmarking and Regulatory Deficiencies are Flowing into the Calliope River Resource Plan  

EEMAG pointed out that deficiencies in the recognition of the mine’s impacts outside the lease area and the failure of the Environmental Authority to reflect the true nature of the mine’s impacts were flowing into the Calliope River Water Resources Plan and further disadvantaging the community. DNR&M were in the process of assessing only the overland flow while EEMAG remains adamant that as signatories to CoAG  Agreements on Water Reform, the Queensland Government are bound to consider interconnected aquifers as a single resource (and to recognise that the local aquifer system is overallocated/overused.) EEMAG are advocating a merit’s review and appeal process for those instances (like ours) where there is serious disputation about the science. 
DNR&M Explains how they are proceeding with the Calliope River Resource Plan. 

DNR&M said that the Calliope River Resources Plan was proceeding on the basis of assessing only the overland flow and that the licence under which Cement Australia was permitted to discharge their mine pit dewatering would not be converted to an allocation. DNR&M are proposing to do the underground water at some later date and it was at that stage that conversion to allocations would come under consideration.  

This summary is a consensus document between EEMAG delegates Alec Lucke, Theresa Derrington and Peter Brady.
