
Asrsm€[tofimpectofCementAustrdir'rErrtEndMinoonGruundwrtor

I ackrrowredge reccipt of yoru 9-onesnondepe that anived on I Novcmbsr 2004 lsgnrding tho

assessment 
"f 

th; til;Jrtrt nast Pna uine on your gound water supply'

Yorrr attention is drar*n to tbe provision.oltpoitl.l-gttdition 4 atacbed to the mining lease

nnmbers 36?9:;dj0, fOif *d SelZ ntttitn ttatcs "If in the opinion a{the.Chief Execufive the

operattons a{rhe holfur csuse q riductton of any ioundwaier supply, other than a supply

betongtng n rhe holder, so as to cquse a dimtnrrtion of the use made of the land atthe owner

if iuiin irppi, tni holder shall, at his own expewe, tecttfy such teductlon ln supply'

/ Recttflcario, inott be by provistgn of an alteinattve sopp[y o/water' ot by such other method'

li tn, satlsfactlon of the Chief Exectttive"'

The chief Exequtive has considered a detailed report in regard !o this Talter and bas

pr,rvided yoo o,ittt his determination. Therc is no provision in the special conditions thst

irovidc for an'oindependent revie#' of this detprmination'

However, if you are of the belief that y'ou are aggnevod t'y lltil {tttryTution' you may

cornm€nce * 
"rtioo 

in the Land ana Resour€€iltiu.urat which has jurisdiction to trcat rnd

detenninc m6*; regarding any essessmant, danagq, injury or loss arising from activitics

purportcd ,o t"n, u"io r*ird Ln under authority olttre tvm-lr or a$y other Act relating to

mining'
Any such action oomm€nced by you in the LRT would in effect apount to nn "independent

revie$/'.

Yours $irycrelY
t l  r t  l t

itw il
t  ut  gMv

Prul O'Sullivan
@

Our ltef: east end mine
Csntaot: PaulO'Sullivan
Teleplrone; 493t4122
Facsimile: 49384800
S.**t, paul.osullivan@nrm'qtd'gov'au

ll Novemb€r 2004

Mr PcrcY $hsw
Shaw Rorrt
Hut Creek
Mount Larcom Qtd 4695

gcoutnr€nt of Nsturcl Rcroutceg lnd Miner
t-aicr t. 208 Bolrowr Struel
p0 Bor 1764
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MrA&MrsHLucke
"Bracewell"
MS 1374
MT LARCOM 4695

Dear Aiec & Heather

Roger Bakcr LLM FTIA
AndrcsP.lmer BALLB
Gcr.ld Houlihm
Gcoftct O'Driscoll
Justin Ho'lihm LLB
Gcorgc Cow.n LLB Aesee(EGtrj.)
Associetes

Julic Marsdcn BA Dip Ed r-r-R
paula Fcnton r t.B (I{ons)

Stephen flsming B Com Il.B

Divirim
Iaiury Compontion Isfn C.Q.

.tQ.,rCCnrOrrO SPECIAUST
N prnsoucrNJURJEstAw

RE: CEMENT AUSTRALIA MIIIING LEASE

I refer to previous correspondence and discussions in this matter and acknowledge receipt of a copy of
the letter from the Mining Regishar of'Rocl*rampton, Mr Paul O'Sullivan, to Mr Percy Shaw.

In the letter Mr O'Sullivan acknowledged receipt of Mr Shaw's request for an "independent review" of
the determination of the Chief Executive pursuant to Special Condifion 4 altached to Mining Lease
no.3629,3630,363I and3632. The Mining Regisfar indicated that:

"If you are of the belief that you are aggrieved by this determination, you may commence an
action in the Land and Resources Tribunal which has jurisdiction to hear and determine
matters regarding any assessment, damage, injury or loss arising from activities purported to
have been carried on under authority of the MRA or any other act relating to mining.

Any such action commenced by you in the LRT would in effect amount to an 'independent
reviewt."

The Mining Registrar seems to be referring to Sec. 363 (2) (h) of the Mineral Resources Act 1989
("MRA"; which reads as follows:

"Without limiting the generality of Subsection (1) the tribunal shall have jurisdiction to hear
and determine actions, suits and proceedings with respect to:

(h) Any assessment of damage, tnjury or loss arising from activities purported to have
been carried on under the authority of this Act or any other act relating to mining."

For you to be successful in any action pursuant to this section, you would first have to prove, to the
satisfaction of the Tribunal, that you have suffered damage, tnjury or loss and that it was caused by
the activifies carried on by Cement Australia under the terms of its mining lease. You would then
have to provide the amount of your damage or loss so that an award could be made in your favour.

I do not consider that such proceedings amount to "an independent review" as referred to by the
. . .2/

M :\DOC590042023\05 I 946.doc



MrA&lv{rsHLucke Page2 25 November 2004

Mining Registrar. To be successful under this section you would have to prove the liability and
quantum of your claim and this is quite different to you having a review merely of the decision of the
Chief Executive under Special Condition 4 to the Mining Leases.

I therefore am of the view that for you to corlmence an action pursuant to Sec. 363 Q) @) of the
MRA would require you to be able to prove to the satisfaction of the Tribunal that the actions of
Cement Australia under the Mining Leases had caused the injury or damage, and to be able to
quantiff the extent of your damage, tnjury or loss.

This is a huge undertaking and given the fact that it would be an action against a corporate giant such
as Cement Australia with huge resources to defend such an action, you as a landowner would be at a
distinct disadvantage. In fact, I consider that the costs of proving the claim and quantiffing your loss
would be extremely high, particularly when you consider the potential for matters to be taken on
appeal and with the potential for costs orders to be made against you. The reality of these
circumstances rnean that it is virtually impossible for you to consider commencing such an action
unless you are prepared to commit huge resources to proving your claim and defending any judgment

which may be made in your favour against any appeals. I consider that there is a potential for costs,
including any costs orders made against you, in such proceedings to be as high as $450,000.00 -
$550.000.00.

Andrew Palmer
andrewp@reesj ones.com. au
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Yours faithfullv
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