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EEMAG Inc -V- Cement Australia  28/3/2006
Objections to mining lease application 80127 before the Land & Resources Tribunal.  

Background to lodgement of objections 

EEMAG became aware of Cement Australia’s intention to apply for MLA 80127 for the stockpiling of wastes well in advance of any public advertising of objections.

Before the expiry of the objection period on 6 January 2006 EEMAG instigated and attended a meeting with Cement Australia Area Manager Kevin Savoury and East End Mine Manager David Brown at the East End Mine; EEMAG instigated and met with senior Central Queensland managers of the various sections of DNR&M at Rockhampton and on a further occasion with the Directors of Rockhampton and Gladstone EPA Offices also in Rockhampton.
On each occasion EEMAG canvassed with the parties the unsatisfactory nature of the continuing dispute between EEMAG, the Company and the Regulating Agencies. It was put that if the local benchmarks on water depletion could not be corrected to more faithfully represent the factual circumstances of the company’s widespread impacts then EEMAG, out of sheer frustration and lack of any available process would be driven, (in spite of their reticence to appear before the Land & Resources Tribunal) to take objections against MLA 80127 – despite knowing full well that such an action was precipitous and may not deliver any real solutions. 
EEMAG felt that the persistent and often quoted view of the Government, the Ombudsman and the Regulating Agencies that EEMAG should resort to the LRT for relief (a view EEMAG has never favoured) should be tested in a public objection process. On a number of occasions the Ombudsman in correspondence to EEMAG expressed the view that by virtue of EEMAG’s performance within the Land Court EEMAG officers have demonstrated competency to raise complicated matters for determination by a tribunal. 

Is the LRT what it purports to be?
In LRT literature the Tribunal is promoted as a place where laypeople can present objections and make self-representations. In EEMAG’s experience, nothing could be further from the truth. The Tribunal discourages laypeople participation and self-representation and at the final hearing on 28 March 2006 the frustration of the Tribunal with having to deal with objections prepared by laypeople was obvious.
EEMAG found the Tribunal an unforgiving, legalistic process while an overview of the Tribunal judgements shows that during its approximate 5 years of operations the number of contested objections to mining lease applications is very, very low. This in itself indicates that the Tribunal is not seen by objectors as offering any real hope that their issues can be sufficiently aired or dealt with in such a manner as to inspire confidence in the outcome. 
Without invoking criticism of the Tribunal in their interpretations, the process is not geared to the uninitiated and the disparity between transnational mining companies with considerable financial and legal clout and the often poverty stricken nature of objectors/small landholders participating as lay persons on the other hand is starkly out of all proportion.  
Directions Hearing in the LRT 

At the Directions Hearing in Brisbane on 7 February 2006 Legal Counsel represented EPA and Cement Australia while EEMAG were represented by laypeople Alec Lucke and Peter Brady who were connected by telephone at Mt Larcom. Being reliant upon a telephone connection while events unfolded in the Tribunal in Brisbane was completely unsatisfactory with much of the proceedings not adequately heard and participants therefore thoroughly disadvantaged. So as to properly acquaint themselves with the proceedings EEMAG had to purchase the Court transcript at $4.70 a page and await its delivery before being certain of what actually happened.  
At the Direction’s Hearing both EPA and counsel for Cement Australia gave notice of intention to apply to strike out EEMAG objections framed under the EPAct of 1994 and MRAct of 1989. Cement Australia asked that costs be reserved.
President Koppenol advised EEMAG of the seriousness of these actions and recommended that EEMAG apply to the Law Society and Bar Association of Queensland for pro bono legal assistance. EEMAG followed through on these recommendations but despite the time, energy and money expended, this quest proved futile. The prospect of pro bono legal assistance had a further adverse effect in that valuable time was fritted away and when finally it became apparent that no pro bono assistance would be forthcoming, legal representation was belatedly arranged.
In response to the notice of intention to lodge strike out applications against EEMAG’s objections the Tribunal ordered that the applicants file and serve such material by 28 February 2006 and that the objector file and serve responses by 14 March 2006. The application for strike out was scheduled to be heard in Brisbane on 28 March 2006.

EEMAG posted their responses on Friday 10 February 2006 and late that afternoon received a copy of the grounds on which EPA proposed to strike out EEMAG’s EPA objections. EEMAG submitted EPA’s strike out grounds for a barrister’s opinion and even though EEMAG’s EPA objections were carefully drafted to try and circumvent Section 251 (4) of the EPAct (that forbids objections against an existing operation when an amendment is made to the Environmental Authority) legal opinion held that EEMAG’s objections were inadmissible and recommended their withdrawal. On 14 March 2006 EEMAG withdrew their EPA objections. 
 LRT Hearing in Brisbane March 2006 
At the LRT Hearing on 28 March 2006 Cement Australia was represented by barrister Mark Geritz, Senior Counsel Roger Traves of Claytons Utz with back up office support while EEMAG were represented by barrister John Murphy.      

Present also was East End Mine Manager Sandra Collins for Cement Australia and Alec Lucke and Peter Brady for EEMAG.

In the opening addresses John Murphy sought an application for the hearing to be adjourned until he had the opportunity to revise and simplify the objections (without adding any additions) as he felt that some of the facts and circumstances relied upon were not bracketed under the appropriate objection headings. 

Roger Traves opposed this application on the grounds that it constituted an amendment that could alter the objections. 

The case became bogged down in legal argument and the Tribunal adjourned while precedent cases of Wall v Winridge & Ors and ACI Operations v Quandamooka Lands Council Aboriginal Corporation were procured and studied.
After resumption it became obvious that the objections were disadvantaged by its form. I.e. the drafting had unnecessarily categorised objections under the various sections of MRA Section 269 rather than by simply presenting objections unnumbered under Section 269. Most of the four hours allocated for hearing of the strike out application were taken up with delays and legal argument about the broad principle and some discussion of objection1. In the ACI Operations v Quandamooka Lands Council Aboriginal Corp the judgement limited objections to those strictly contained within the objections. In the Wall v Winridge & Ors case Justice Denmack ruled that an amendment to an objection (because of the late change to the applicant’s material meant that the objector did not have a proper opportunity to answer it) was permitted but after deliberation it was considered that in EEMAG’s case the same procedural fairness issues did not arise to a sufficient degree. 
Eventually a broad principle was ruled upon and the application for an adjournment was refused. At this stage John Murphy requested an adjournment to consult with his clients.

During this briefing John stated that he believed there was real substance in EEMAG’s objections but that the attached headings and drafting would disadvantage the prospects of the case and it was extremely likely Cement Australia would succeed in striking out all the objections. He foresaw that if any of the objections survived, hearing evidence about them would be a bruising and expensive exercise as EEMAG would have to try and present them in a fragmentised way with the expert participation. He cautioned on the need to correctly assess the reality of the respective positions, on EEMAG’s exposure to costly litigation including potential adverse costs and warned that if it was decided to continue there may be no way back. The benefits had to be weighted against the risk to determine whether the exercise was worthwhile. It was his recommendation to withdraw the objections.

Acting on that advice EEMAG went back and consulted with Cement Australia and their legal counsel. The offer to withdraw was made and subsequent to that offer, the matter of costs was discussed. This followed on from a previous telephone discussion between Mark Geritz and Alec Lucke when discussions had taken place about costs and what attitude might be adopted if the MRA objections were withdrawn. After some brief negotiations it was agreed that the parties would return to the Tribunal to advise that the objections were withdrawn and that costs were not sought.  

After that there was some amicable terminating discussions between the parties and their legal counsels. Peter Brady and Alec Lucke of EEMAG then invited the East End Mine Manager Sanda Collins and Allen Jermyn of Groundwork out to an excellent seafood luncheon where as mature people they socialised in a civilised manner. 

Summary   
What has been gained? What has been learnt?

In EEMAG’s view the EPA legislation Section 251 (4) is bad law. We have demonstrated that a public objection against a mining lease application cannot succeed even when the existing Environmental Management Overview Strategy and Environmental Authority are falsely benchmarked and unrepresentative of the publicly acknowledged and factually proven impacts of the company.  The law is bad because it politically endorses EPA to act in such a manner as to attach a further tenement (potential expansion of activity) so that the newly amended Environmental Authority is likewise contaminated. The law is also bad in that in amending an already flawed Environmental Authority, EPA is in conflict with its own legislative charter and General Environmental Duty. As well as that, once EEMAG’s EPA objections were struck out, additional environmental conditions may not have been attachable as recommendations for a grant of lease. 
Under the existing legislation, the opportunity for an independent examination of existing environmental approvals is lost and thereafter in the absence of any direct legal action, only EPA or the company can change the environmental conditions under which the company operates. Under the leniency of Section 251 (4) there is no incentive for either party to be accountable or any process by which they can be held accountable.
Contrary to the numerous assertions of the Ombudsman and others who over the course of the dispute pressurised EEMAG to enter into the LRT (and for EEMAG executive to act as an advocate for EEMAG members to take their case to the Tribunal) it has been proven that  EEMAG’s executive lacks the necessary legal skills (and the Tribunal lacks tolerance of layperson representation) for such an action to succeed.

It is also demonstrated that the prospects of a public objection process can be laid waste by a legal technicality and /or highjacked by the superior skills and experiences of Senior Counsel so that strike out and other delay mechanisms intimidate objectors who lack the necessary financial / legal resources to compete - despite the basic merit of objections (THAT SHOULD BE AIRED.)  Under such harrowing circumstances objectors must weight the potential gains against the potential adverse risk and very limited outcomes that are possible after all of the constraining influences take effect.
On the gain side, EEMAG has been able to focus minds and attention upon the company / community relationship and the futility associated with unresolved conflict in the absence of any genuine process to resolve that conflict. We have demonstrated we are not dealing with a personalty induced conflict and that a political / administrative solution that allows for meaningful co-existence between Company and Community still represents the best and perhaps only attainable outcome for future harmony. As such the onus is upon politicians and public servants within the Regulating Agencies to perform.  
The August 2005 Thesis submitted for the Degree of Doctor of Philosophy by Ingo Carl-Peter Hoppe BSc (Hons) on “Industry/Community Relationships in Critical Industrial Developments” addresses such issues in his comparative study of Holcim subsidiary companies in Switzerland and at East End at Mt Larcom in Queensland. For people wishing to better understand the dynamics of this dispute and the publication is mandatory reading. 
Recommendations for legislative change 
There should be no assumption that an existing EMOS and Environmental Authority are valid. Section 251 (4) of the EPAct 1994 prevents objectors from raising concerns against those aspects. Difficulties with the existing legislation arises in cases where the EPA have not ruled fairly or adequately in their determination of mining impacts and therefore any new tenement become flawed in the same way. Section 251 (4) and associated references should be removed so that in an objection process existing environmental approvals are exposed to the independent scrutiny of the LRT.
The second recommended legislative change relates to an anomaly where an objection can be struck out on form rather than substance. Under the existing arrangements the innocent inclusion of unnecessary headings proved fatal to EEMAG’s objections. Had the objections been framed more generally under Section 269 without headings those very same objections and facts and circumstances in support of the grounds became admissible. For laypeople who might contest an objection process perhaps only once in their lifetime it is a minefield and their prospects of negotiating a valid path is very, very slight.
Presently there is no provision for an affordable, independent merits review / appeal process against regulating agencies decisions. This needs to be remedied.  

